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MANDATE 

The  Board  of  Inquiry,  chaired  by  Mr.  Gerry  McNeilly,  is  the  adjudicative  agency  empowered  by  the 
Legislature  to  hear  and  determine  complaints  which  allege  infringements  of  the  Human  Rights  Code. 
The  amendments  to  the  Code  that  created  the  Board  came  into  force  on  April  17,  1995. 

Where  the  Human  Rights  Commission  considers  it  appropriate,  it  refers  complaints  to  the  Board  for 
a  hearing.  The  Board  is  mandated  to  hold  impartial  hearings  into  complaints  of  infringement  of  the 
Code.  Upon  receipt  of  a  referral,  the  Chair  of  the  Board  assigns  one  or  more  of  the  full  or  part-time 
panel  members  to  hear  the  complaint.  These  full  and  part-time  members  are  appointed  by  the 
Lieutenant-Governor  in  Council.  As  a  quasi-judicial  body,  the  Board  is  independent  of  the  Human 
Rights  Commission,  the  Minister  of  Citizenship  and  the  Government  of  Ontario. 

The  Tribunals’  Office  provides  administrative  support  to  the  Board  and  to  the  Pay  Equity  Hearings 
Tribunal.  Full-time  panel  members  of  the  Board  are  cross-appointed  as  Vice-Chairpersons  of  the  Pay 
Equity  Hearings  Tribunal.  The  Tribunals’  Office  functions  as  an  administrative  merger  governed  by 
a  Memorandum  of  Understanding  signed  by  the  Ministries  of  Citizenship  and  Labour.  It  is 
independent  of  both  Ministries  and  attempts  to  realize  administrative  and  fiscal  efficiencies  through 
the  sharing  of  personnel  and  other  resources. 


REPORT  OF  CHAIRPERSON  GERRY  MCNEILLY 

I  am  pleased  to  report  that  the  Board  has  steadily  improved  its  services  to  its  user  community  during 
its  second  year  of  operation.  We  have  accomplished  this  in  the  face  of  considerable  challenges  posed 
by  a  reduction  in  our  adjudicative  resources  and  our  budget.  My  thanks  to  staff  for  their  dedication 
and  their  assumption  of  additional  responsibilities  over  the  past  year  as  the  Tribunals’  Office 
attempted  to  maintain  a  high  level  of  service  and  efficiency  in  the  absence  of  a  Registrar  and  other 
support  staff.  The  following  are  some  significant  developments  which  I  would  like  to  share  with  you. 

Judicial  Review 

The  Divisional  Court  again  affirmed  the  jurisdiction  of  the  Chair  to  assign  a  panel  member  to 
complete  the  hearing  of  a  matter  which  had  commenced  under  the  former  regime  of  ad  hoc 
appointees.  In  Geiger  and  Barhoutsis  v.  London  Monenco  Consultants  Ltd.,  the  Court  of  Appeal 
reversed  the  ad  hoc  appointee’s  dismissal  of  the  complaint  and  referred  the  matter  back  to  the  Board 
to  determine  damages.  In  the  interim,  the  former  ad  hoc  appointee  had  resigned  and  this  Board  was 
instituted.  The  court  dismissed  London  Monenco’s  challenge  to  the  Board’s  jurisdiction  over  the 
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complaint. 

Rules  of  Practice  Finalized 

A  final  version  of  the  Rules  of  Practice  was  issued  in  November  1996  after  consultations  with  our 
client  community.  The  Rules  have  significantly  aided  the  Board’s  case  management  effort  and 
hearings  are  concluded  in  a  more  timely  manner,  thus  reducing  costs  to  all  participants. 

Improved  electronic  access  to  our  decisions 

The  Board  completed  negotiations  with  Quicklaw  (QL  Systems  Ltd.)  for  publication  of  its  decisions 
on  the  QL  data  base.  This  will  significantly  increase  users’  access  to  the  Board’s  decisions. 

Time  lapse  from  referral  to  decision  improved 

The  case  management  initiatives  introduced  with  the  Rides  of  Practice  have  borne  fruit  and  cases 
referred  to  the  Board  are  heard  and  decided  more  promptly  than  before.  It  is  encouraging  to  note 
that  33%  of  the  21  final  decisions  issued  by  the  Board  in  this  fiscal  year,  related  to  referrals  received 
by  the  Board  in  the  previous  12  months.  This  improves  on  rates  of  24%  and  7%  achieved  in  1995/96 
and  1994/95  respectively  for  final  decisions  on  matters  referred  in  the  previous  12  months.  On  the 
other  hand,  nine  decisions  (of  the  21)  written  by  ad  hoc  appointees  related  to  referrals  made  four  or 
more  years  previously.  (As  the  Board  lacks  an  automated  file  tracking  system,  an  accurate 
breakdown  of  the  ages  and  stages  of  cases  from  referral  to  decision  is  not  readily  available.  The  above 
“ageing”  information  was  gleaned  from  decided  cases  only.) 

Phasing  in  full  time  adjudicators  for  improved  service 

Prior  to  April  1995,  all  hearings  were  conducted  by  boards  who  were  appointed  on  an  ad  hoc  basis 
by  the  Minister  of  Citizenship.  Since  1995,  there  has  been  a  steady  decrease  in  the  percentage  of 
cases  being  presided  over  by  ad  hoc  appointees:  52%  and  29%  of  caseload  in  1995/96  and  1996/97 
respectively.  Although  all  referrals  to  the  standing  Board  have  been  assigned  to  full-time  panel 
members,  nearly  one-third  of  our  caseload  continues  to  be  presided  over  by  ad  hoc  appointees  who 
were  seized  with  matters  when  the  Board  was  created.  In  some  of  these  older  cases,  the  scheduling 
of  hearings  and  the  issuance  of  decisions  in  a  timely  manner  continue  to  pose  difficulties.  As  the 
percentage  of  cases  handled  by  ad  hoc  appointees  decreases,  the  time  lapse  from  referral  to  decision 
release  has  improved. 

Commendable  service  from  ad  hoc  appointees 

I  would  like  to  especially  commend  those  ad  hoc  appointees  who,  over  the  years,  acquitted 
themselves  well  and  respected  the  Code ’s  requirement  to  provide  timely  justice.  Some  of  the  former 
ad  hoc  appointees  continue  to  serve  as  members  of  the  Board’s  part-time  panel. 

Departures 

In  January  1997,  one  of  our  Vice-Chairs,  Mary  Woo  Sims,  resigned  from  her  position  with  the  Board 
and  was  appointed  Chief  Commissioner  of  British  Columbia’s  Human  Rights  Commission.  Ms  Sims’ 
insights,  experience  and  contributions  to  the  Board  are  missed.  We  also  said  farewell  to  Soma  Ray, 
counsel,  who  was  instrumental  in  finalizing  the  Board’s  Rules  of  Practice. 
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A  list  of  the  Board’s  members  is  attached  as  Appendix  A. 


CASELOAD  STATISTICS 

Referrals 

During  the  1996-97  fiscal  year,  23  complaints  were  referred  to  the  Board  of  Inquiry.  This  is  less  than 
half  the  number  of  referrals  received  in  the  previous  fiscal  year  (55).  At  the  start  of  the  1996-97 
fiscal  year,  69  cases  were  carried  forward. 

Mediation 

Of  the  23  referrals  in  1996-97,  six  were  mediated  and  settled  within  three  months  of  referral. 
Another  26  which  were  carried  forward  from  the  previous  fiscal  year  also  settled  for  a  total  settlement 
rate  of  35%  of  a  total  caseload  of  92  files.  This  is  consistent  with  the  32%  rate  of  settlement  observed 
in  the  previous  fiscal  year.  In  the  absence  of  any  historic  patterns  from  which  to  draw  effective 
comparisons  (prior  to  the  Board’s  creation  in  April  1995,  only  selected  cases  were  offered  an 
opportunity  for  mediation),  we  tentatively  project  that  between  30%  and  35%  of  referrals  will  settle 
through  mediation. 

Final  Disposition  of  referrals 

During  the  year,  the  Board  issued  21  final  decisions  and  32  orders  on  settlement  or  withdrawal  of  a 
complaint.  This  represents  a  total  of  53  proceedings  (or  58%  of  caseload)  which  were  completed 
during  the  fiscal  year.  An  analysis  of  the  time  lapse  for  decision- writing  revealed  that:  19%  of  final 
decisions  were  issued  within  9  weeks  of  the  last  hearing  date;  28%  within  10-20  weeks;  24%  within 
21  -35  weeks;  and,  14%  within  36-50  weeks.  Three  cases  (or  14%),  which  were  presided  over  by 
ad  hoc  appointees,  were  outstanding  for  approximately  two  years  after  the  completion  of  the  hearing. 


STANDING  TRIBUNAL  v.  AD  HOC  APPOINTMENTS 

One  of  the  main  challenges  faced  by  the  Board  is  to  reduce  the  delay  in  deciding  complaints.  The 
lapsed  time  between  referral  and  decision  release  can  be  broken  into  two  discrete  periods:  referral  to 
completion  of  hearing;  and,  completion  of  hearing  to  issuance  of  decision.  The  former  period  is 
influenced  by  a  host  of  factors  which  are  outside  the  control  of  the  Board  (the  availability  of 
adjudicators,  counsel  or  parties,  complexity  of  issues)  and  therefore  does  not  provide  a  reliable 
measure  of  the  Board’s  performance.  On  the  other  hand,  the  lapsed  timed  from  completion  of 
hearing  to  issuance  of  decision  is  largely  limited  by  the  Board’s  ability  to  (a)  optimize  the  scheduling 
of  full-time  adjudicators  who  hear  cases  and  write  decisions  concurrently  and  (b)  follow-up  with  ad 
hoc  appointees  to  issue  decisions.  The  following  section  explores  the  comparative  performance  of 
the  Board  to  the  former  system  of  ad  hoc  appointments  with  respect  to  time  lapse  attributable  to 
decision  writing. 
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Lapsed  time  between  hearing  and  decision  release: 

One  can  conclude  from  the  two  years  of  operation  that  50%  of  the  Board’s  decisions  were  released 
within  five  months  of  the  last  day  of  hearing  and  78%  were  released  within  nine  months  of  the 
hearing.  The  pattern  was  nearly  identical  in  both  years  of  operation  during  which  time  the  Board 
released  40  final  decisions.  An  examination  of  the  timing  of  release  of  these  40  decisions  revealed 
the  following:  20%  of  decisions  were  issued  within  9  weeks  of  the  last  hearing  date;  30%  within  10  - 
20  weeks;  28%  within  21-35  weeks;  and,  7%  within  36-50  weeks.  Six  cases  presided  over  by  ad 
hoc  appointees  (15%  of  decisions)  were  outstanding  for  a  year  or  more. 

Another  pattern  also  emerged:  full-time  adjudicators  were  three  times  more  likely  than  ad  hoc 
appointees  to  produce  decisions  within  four  months  of  a  hearing.  Conversely,  ad  hoc  appointees 
were  six  times  more  likely  to  produce  a  decision  seven  months  or  more  after  the  completion  of  the 
hearing. 

All  cases  referred  to  the  Board  since  April  1995  have  been  assigned  to  full-time  adjudicators  and,  on 
the  whole,  the  time  lapse  to  final  disposition  is  considerably  reduced  as  hearings  are  completed  in 
shorter  time  frames  and  decisions  are  issued  more  promptly. 


OUTLOOK 

The  Board  has  demonstrated  that  the  use  of  full-time  adjudicators  has  permitted  it  to  dispose  of  cases 
in  a  more  timely  fashion  than  was  the  case  under  the  former  system  using  ad  hoc  appointees.  Board 
staff  and  adjudicators,  functioning  as  mediators,  assisted  in  settling  approximately  30%  of  referrals 
within  three  months  of  their  receipt  by  the  Board.  Of  the  remaining  referrals  which  proceed  to  a 
hearing  on  the  merits,  a  steadily  increasing  number  are  being  decided  within  12  months  of  their 
receipt  by  the  Board.  The  results  noted  above  were  achieved  in  spite  of  a  reduction  from  six  to  five 
cross-appointed  adjudicators  in  1995/96  and  1996/97  respectively,  and  a  budget  reduction  of  roughly 
20%  in  the  Board’s  second  year  of  operation.  If  the  number  of  adjudicators  and  budget  allocation 
for  the  Board  continue  to  decrease,  it  is  unlikely  that  the  Board  will  be  able  to  sustain  the  above- 
noted  improvements. 

Currently,  the  Board  lacks  an  automated  file  tracking  mechanism  to  provide  a  count  of  the  whole 
caseload  on  a  given  date  and  to  track  the  ageing  of  files  before  the  Board.  Our  manual  count  reveals 
the  following  pattern  over  the  past  three  years:  approximately  30%  of  the  total  case  load  settled  in 
a  given  fiscal  year  and  50%  of  the  caseload  was  carried  forward  for  hearing  on  the  merits  and/or  to 
mediation  from  year  to  year.  By  deduction,  roughly  20%  of  the  total  caseload  was  decided  in  any 
given  year.  It  is  anticipated  that  in  the  coming  years,  the  Board  will  be  better  able  to  track  its 
performance  with  the  installation  of  an  electronic  file  management  system. 


Further  caseload  and  budget  statistics  are  set  out  in  Appendices  B  and  C. 
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SIGNIFICANT  DECISIONS 

Summaries  of  important  decisions  released  in  1996-97  by  the  Board  of  Inquiry  are  set  out  below. 

Ontario  Human  Rights  Commission,  Elizabeth  Garbett  v.  Gustav  Fisher  in  his  personal 
capacity  and  as  Executor  on  behalf  of  the  Estate  of  Margaret  Fisher  (Laird)  April  18,  1996 
Discrimination  in  Accommodation  -  Age,  Reprisal,  Receipt  of  Public  Assistance 

The  Board  upheld  the  complaint.  The  Board  found  that  the  age  of  the  Complainant  was  at  least  one 
of  the  reasons  for  refusing  her  rental  application.  The  Board  also  found  that  the  Respondent  decided 
not  to  rent  to  the  Complainant  after  he  learned  from  the  Complainant’s  welfare  worker  that  she  would 
not  be  provided  with  money  for  last  month’s  rent.  The  Board  noted  that  a  policy  requiring  last 
months  rent  in  advance  from  every  applicant  is  not  in  itself  discriminatory.  However,  such  a  policy 
had  an  adverse  impact  on  the  Complainant  as  a  person  in  receipt  of  public  assistance  and  constituted 
constructive  discrimination.  At  the  commencement  of  the  hearing,  the  Board  granted  the 
Commission’s  motion  to  add  the  estate  as  a  Respondent  to  the  complaint.  The  Board  concluded  that, 
with  respect  to  the  issue  of  liability  for  breaches  of  the  Code ,  an  estate  cannot  be  held  vicariously 
liable  nor  does  it  incur  liability  through  the  acts  of  its  executor.  Therefore,  damages  were  awarded 
against  the  individual  Respondent  in  his  personal  capacity  only. 

Ontario  Human  Rights  Commission  and  Mike  Naraine  v.  Ford  Motor  Company  of  Canada 
Ltd.,  Gord  Batstone,  George  Gojtan,  Andy  Barr,  W.H.  Dobson,  Bob  Daragon  and  Mike  Tighe 

(Backhouse)  July  25,  1996 

Discrimination  in  Employment  -  Race,  Colour,  Place  of  Origin,  Ethnic  Origin 

The  Board  found  that  the  landscape  at  the  corporate  Respondent  was  saturated  with  racist  graffiti 
and  slurs,  and  that  the  Complainant  was  witness  to  a  sufficient  number  of  these  slurs  to  poison  his 
working  environment.  The  Board  held  that  name-calling  and  graffiti  should  be  recognized  for  their 
inherent,  detrimental  impact  on  racial  equality  in  the  labour  force.  It  was  determined  that  there  was 
sufficient  evidence  of  direct  supervisory  involvement  in,  and  knowledge  of,  the  poisoned  work 
environment  to  assess  liability  against  the  corporate  Respondent.  With  respect  to  the  disciplinary 
treatment  and  ultimate  discharge,  the  Board  found  that  there  was  a  causal  connection  between  the 
poisoned  work  environment  and  the  discipline  and  ultimate  termination  meted  out  to  the 
Complainant.  The  Board  concluded  that,  where  racial  and  ethnic  conflict  contribute  to  the 
altercation  that  results  in  a  discharge,  the  discharge  is  unlawful.  Given  the  systemic  nature  of  the 
racial  discrimination  at  the  company,  this  was  not  an  appropriate  case  for  any  findings  of  personal 
liability.  (Note:  an  appeal  of  the  decision  has  been  commenced. ) 
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Ontario  Human  Rights  Commission  and  Martin  Entrop  v.  Imperial  Oil  Limited  (Backhouse) 
September  12,  1996,  Discrimination  in  Employment  -  Handicap,  Reprisal  (Interim  Decision  #8) 

The  Board  considered  the  legality  of  Imperial  Oil’s  Alcohol  and  Drug  Policy  as  it  related  to  drugs  and 
the  testing  of  employees  at  the  Sarnia  Refinery.  In  a  lengthy  decision  the  Board  concluded  that  the 
provision  of  the  Respondent’s  policy  which  requires  employees  in  safety-sensitive  positions  to 
disclose  any  “substance  abuse  problems”  they  have  or  have  had  is  contrary  to  the  Code  because  the 
definition  of  “substance  abuse  problems”  is  both  too  broad  and  is  unlimited  in  duration.  Further,  the 
requirement  that  a  minimum  seven  year  period  pass  between  the  date  of  reassignment  resulting  from 
disclosure  of  the  problem  and  reinstatement  to  the  employee’s  original  position  is  unlawful  because 
this  length  of  time  is  not  necessary  in  all  cases.  The  mandatory  conditions  and  undertakings  required 
upon  reinstatement  are  unlawful  because  the  evidence  showed  that  this  was  more  than  was  necessary 
in  all  circumstances.  In  addition,  the  provisions  of  the  Policy  which  provide  for  pre-employment  and 
random  drug  testing  are  unlawful  because  the  Respondent  failed  to  prove  that  a  positive  test  in  these 
circumstances  is  correlated  with  impairment.  Drug  or  alcohol  testing  which  takes  place  for  cause 
(post-incident,  upon  certification  to  safety  sensitive  positions  and  post  reinstatement)  may  be 
permitted  but  only  where  the  Respondent  is  able  to  show  that  the  testing  is  necessary  as  one  facet  of 
a  larger  process  of  assessment  of  drug  or  alcohol  abuse.  Finally,  the  provisions  of  the  Policy  which 
provide  for  random  alcohol  testing  are  contrary  to  the  Code  because  the  Respondent  failed  to  prove 
that  such  screening  is  reasonably  necessary  to  deter  alcohol  impairment  on  the  job.  (Note :  a 
decision  on  the  appeal  of  this  and  previous  interim  decisions  is  pending.) 


Ontario  Human  Rights  Commission  and  Carol  Shapiro  v.  The  Regional  Municipality  of  Peel, 
Michael  Garrett,  Dr.  Peter  Cole  and  Elina  Lobo  (MacNaughton)  February  3,  1997 
Discrimination  in  Employment  -  Creed  (Interim  Decision) 

The  Commission  and  the  Municipality  reached  a  settlement  to  which  the  Complainant  was  not  a 
party.  The  Complainant  wished  to  continue  to  litigate.  The  Commission  advised  that  it  would 
withdraw  from  the  proceedings  between  the  Complainant  and  the  Municipality.  The  Municipality 
then  moved  to  have  the  complaint  dismissed  in  its  entirety  on  the  grounds  that  the  withdrawal  of  the 
Commission,  which  has  carriage  of  the  matter,  concludes  the  proceedings  before  the  Board 

The  Board  ruled  that,  as  the  Code  specifically  accords  the  complainant  party  status  in  the 
proceedings,  she  was  entitled  to  full  rights  accorded  to  any  party  in  the  proceeding  including  the  right 
to  continue  the  hearing  in  the  absence  of  the  Commission.  To  decide  otherwise  would  force  a 
complainant  to  accept  an  otherwise  unacceptable  settlement  and,  further,  would  have  far  reaching 
consequences  on  the  processing  of  human  rights  complaints.  The  Commission  might  become  less 
willing  to  settle  its  public  interest  disputes  knowing  that  to  do  so  would  end  the  complainant’s  right 
to  a  hearing.  Complainants  might  be  subjected  to  undue  pressure  to  accept  settlements  they  consider 
inappropriate  or  unfair  where  their  right  to  a  hearing  could  be  terminated  by  the  withdrawal  of  the 
1  Commission.  (Note :  an  appeal  of  the  interim  ruling  and  final  order  has  been  commenced.) 


, 
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APPENDIX  A:  BOARD  OF  INQUIRY  1996-1997 


CHAIR 

Gerry  K.  McNeilly 

FULL-TIME  MEMBERS 

Kathy  Laird 
Heather  MacNaughton 
Mary  Anne  McKellar 
Mary  Woo  Sims* 
Sri-Guggan  Sri-Skanda-Rajah 


PART-  TIME  MEMBERS 


Naresh  Chand  Agarwal 
Arjun  P.  Aggarwal 
Constance  Backhouse 
Harold  A.  Bassford 
Anne  F.  Bayefsky 
Elizabeth  Beckett 
Kim  S.  Bernhardt 
Allan  Rodney  Bobiwash 
T.  Brettel  Dawson 
Lawrence  G.  Euteneier 
Godwin  E.  Friday 
Murthy  V.S.  Ghandikota 
Kirk  D.  Goodtrack 
Ruth  Hartman 
Jeffry  A.  House 
H.  Albert  Hubbard 
Diana  Jardine 


Deborah  J.  D.  Leighton 
Janet  Lum 
Allan  Manson 
Ronald  Mclnnes 
Errol  P.  Mendes 
Loretta  Mikus 
Margaret  Parsons 
Michel  Georges  Picher 
W.  Gunther  Plaut 
Frederika  M.  Rotter 
Nelson  Rubio 
Etienne  Saint-Aubin 
Sil  Salvaterra 
Lome  Slotnick 
Ian  Springate 
Frederick  H.  Zemans 


*resigned  January  7,  1997 
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APPENDIX  B:  CASELOAD  STATISTICS 


No.  of  Active  Complaints  carried  forward  March  31,  1996 .  69 

•  Number  of  Complaints  Received  in  1996-97  .  23 

•  Number  of  Decisions  Issued: . 45 


Breakdown  of  Decisions: 

21  final  decisions  (on  merits) 
20  interim  decisions 
4  costs  and  damages 
32  orders  on  settlement 


Breakdown  of  cases  referred  by  Provision: 


Employment 

78% 

Accommodation 

9% 

Services 

9% 

Facilities 

4% 

Breakdown  of  cases  referred  bv  Ground :' 

Sex  (including  orientation 

&  harassment) 

48% 

Race 

22% 

Handicap/Disability 

9% 

Other 

22% 

Number  of  Active  Complaints  as  of  March  31,  1997  . 39 


i 


There  is  usually  more  than  one  stated  ground  per  complaint  and  attempts  have 
been  made  to  isolate  primary  and  secondary  grounds. 
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APPENDIX  C 


CASELOAD  &  BUDGET  FOR  THE  YEARS  1994/95  -  1996/97 
94/95  95/96  96/97 


Cases  carried  forward 

122 

78 

69 

#  Referrals 

37 

55 

23 

Total  cases:  carried 
forward  +  referrals 

159 

133 

92 

#  Cases  settled 

approx.  54 

43 

32 

#  Final  decisions 

27 

21 

21 

#  Decisions-interim, 
costs,  damages 

20 

21 

24 

#  Cases  decided 
within  12  months 

7 

24 

o  o 

%  Cases  with  ad  hoc 
appointees 

100% 

52% 

29% 

#  Cases  in  progress  at 
end  of  fiscal  year 

78 

69 

39 

#  Hearing,  mediation 
&  pre-hearing  dates  - 
Tribunals’  Office 

Not  available 

557 

440 

Budget  for  Tri¬ 
bunals’ Office2 

2.62M 

2.57M 

2.04M 

2This  represents  the  merged  budget  of  the  Board  and  the  Pay  Equity  Hearings  Tribunal 


